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Foreword

Trades Union Congress

In recent decades the reliance on agency working has grown significantly in the
UK. Agency workers are increasingly the people who pick or package our
food, handle our enquiries in call centres and serve our meals. They care for
our elderly and do any number of vital but often unappreciated jobs. They
often find themselves in low paid work, in poor conditions and doing routine
and repetitive work. They face job and economic insecurity, pay poverty, and
in some cases rank bad treatment.

The growth in agency work is a central feature of the UK flexible labour
market. While some workers are attracted by the flexibility of agency work,
for many ‘temping’ is the only employment option open to them. Too often
employers use agency workers to replace permanent staff, to cut their wages
bill, to undercut collective agreements and to ensure they are free to hire and
fire staff at will. As a result the mistreatment of agency workers has become
widespread.

For years trade unions in the UK and across Europe have campaigned for laws
to end the discrimination faced by agency workers.

In September 2008 an agreement was reached between the TUC, CBI and the
UK Government. This agreement helped to remove the obstacles which had
previously blocked progress on equal treatment rights for agency workers
across Europe. In November 2008, the EU Temporary Agency Worker
Directive was adopted. The Directive will now be implemented in the UK
through the Agency Worker Regulations 2010.

The Regulations provide an important floor of rights for agency workers,
including rights to equal treatment on pay, holidays and working time
entitlements after 12 weeks in the same role with the same employer; and
rights to equal treatment from day one on access to collective facilities and
information on vacancies in the hirer’s workplace.

Trade unions have a key role to play in ensuring that these rights become a
reality in the workplace. We hope this guide will prove a useful resource for
union reps and officials involved in organising, representing and negotiating on
behalf of agency workers. Clearly there is a big job to be done to ensure that
agency workers benefit from pay parity and from improved access to
permanent employment.

Brendan Barber

General Secretary TUC
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Trades Union Congress

Hundreds of thousands of agency workers across the UK face discrimination at
work. They are frequently paid less, are required to work excessive hours with
no overtime pay, and are entitled to less holiday than directly employed
workers doing the exact same job.

After years of campaigning by trade unions, from 1 October 2011, agency
workers will benefit from new equal treatment rights. These new rights are
contained in the Agency Worker Regulations 2010 (AWR).

Unlike fixed-term employees and part-time workers, agency workers do not
have a right to equal treatment on all terms and conditions. The rights
contained in the AWR can be summarised as follows:

Summary of AWR rights

From day one of an assignment agency workers will have a right to:

e Equal access to collective facilities provided by the hirer

¢ Information and the opportunity to apply for vacancies in the hirer’s
workplace

After 12 weeks in the same role with the same hirer agency workers will have
the right to:

¢ equal treatment on pay, holidays and working time
e improved pregnancy rights

Any work done by an agency worker for a hirer before 1 October 2011 will
not count towards a 12 week qualifying period.

The first day that an agency worker can qualify for equal treatment on pay,
holidays and working time entitlements will be 24 December 2011.

From 1 October 2011, where unions are recognised, they will have the right to
receive information from the employer about the numbers and locations of
agency workers and the type of work they do in an undertaking.

This guidance relates to Great Britain. Separate but similar Regulations are

being implemented in Northern Ireland. These Regulations are expected to
come into effect on 1 October 2011.
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Outline of the guide

Sections 1 to 11 summarise the new rights contained in the AWR and include
tips for union reps. Section 12 covers the representation of agency workers
and section 13 deals with the enforcement of AWR rights. Section 14 outlines
the factors which determine an individual’s employment status.

This guide aims to help trade union reps and officers involved in organising,
representing and negotiations to win a better deal at work for agency workers.

[t aims to outline new equal treatment rights for agency workers. The
information contained is for guidance only and should not be regarded as an
authoritative statement of the law.

Reps should always seek advice from your union on your specific situation
before taking any action.

Delivering Equal Treatment for Agency Workers



Section one

>
>33
>3

TUC

Who has rights?

Trades Union Congress

This section explains the key definitions used in the Agency Worker
Regulations 2010 (AWR). It explains which agency workers, agencies and
hirers are covered by the new equal treatment rights.

Temporary Work Agencies

The AWR apply to temporary work agencies which supply agency workers to
work temporarily for and under the supervision and direction of a hirer. They
apply to all temporary work agencies regardless of whether they are run for
profit or on a charitable basis or whether they operate in the public, private or
voluntary sector. High street chains, gangmasters and small agencies run by
one individual will all be covered.

The AWR do not apply however when an agency finds or attempts to find an
individual direct and on-going employment with a hirer, or where an agency
provides recruitment or head-hunting services for a hirer.

Intermediaries involved in the supply of agency workers

The Regulations seek to cover the complex arrangements which have
developed in the recruitment sector in recent years. They will apply to all
intermediaries who are involved in the supply or payment of agency workers.
This includes umbrella companies, master vendors and neutral vendors (See
section 14 for explanations of these terms).

Hirers

Any company, partnership, sole trader or public body which books an agency
worker via a temporary work agency will be a hirer. This includes companies
and organisations in the public, private and voluntary sectors.

In most workplaces it will be clear who the hirer is.

Who is the hirer in schools?

The question who is the hirer is often more complex in schools in England.
Who is the hirer in a school will depend on the circumstances in each case.

As a general guide:

¢ In Maintained schools (e.g. in community schools and maintained nursery
schools), the hirer will either be the local authority or the school’s governing
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body, depending on the circumstances.

¢ In foundation schools, voluntary aided schools and foundation special
schools, the school’s governing body will be the hirer.

e For Academies, including Free Schools, the proprietor of the school (often
known as the “Academy Trust”) will be the hirer.

¢ In independent schools, the proprietor of the school will be the hirer. Reps
should seek advice from their regional or national officers.

Where they are uncertain, reps should seek advice from their regional official.

Agency workers

The AWR only apply to individuals who are an ‘employee’ or ‘worker’ of the
agency. The definitions used for ‘employees’ and ‘workers’ in the AWR are
very similar to those used for other statutory employment rights.

As a general rule, agency workers who qualify for the National Minimum
Wage or statutory holiday rights are also likely to be covered by new equal
treatment rights.

Please go to section 13 for more information on the factors which will
determine whether an individual is an ‘employee’ or a ‘worker’.
Apprentices and special categories

The AWR will apply to apprentices who have a contract of apprenticeship,
which is a special form of employment contract.

The Regulations will also apply to members of the armed forces; House of
Lords and House of Commons Staff; and the police.

Self-employment

Agency workers who are genuinely self-employed will not be covered by the
AWR. In order to lose out on equal treatment rights, an agency worker must
be self-employed, i.e. there must be a business to business relationship between
the agency worker and the hirer.

Please go to section 13 for more information on the factors which will
determine whether an individual is ‘self-employed’.
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In recent years, unscrupulous employers and agencies have sought to employ
individuals on a ‘bogus’ self-employment basis in order to avoid employment
rights obligations. Section 13 explains these tactics in greater details.

In some industries unions have successfully negotiated agreements with hirers
and agencies that agency workers will not be hired on a self-employed basis.

For example:

e In parts of the meat processing sector, Unite have successfully negotiated
that agency workers will not be employed on a self-employed basis.

Other unions have successfully won rights for members by running
Employment Tribunal cases which show that self-employment contracts are a
sham and not effective.

Tips for union reps

Union reps should monitor the use of self-employment arrangements by
agencies and hirers and where possible seek agreement that agency workers
will not be hired on a self-employed basis.

Reps can use the check-lists outlined in section 13 to assess whether agency
workers are employed as an ‘employee’, a ‘worker’ or on a ‘self-employed’
basis.

Managed Service Companies

Managed service companies (MSCs) usually operate where businesses or
organisations have contracted out an entire service, for example a catering or
cleaning service.

Where a (MSC) directly employs staff to work on a service, for example, a
catering or cleaning service, these workers will not be agency workers.

If a MSC hires agency workers to work alongside their direct staff, the agency
workers will be able to compare their pay and conditions to those of the MSC
employees.

Reps should be aware that the mere presence of an agency manager on site will
not mean that a MSC arrangement exists and that the AWR do not apply.

In-house banks

Some employers have set up in-house banks of staff to assist them to cover
staff absences and peaks in workloads. This a common practice in the NHS,
social care and in car manufacturing.

Whether such banks will be covered by the AWR will depend on the
employment relationships in each case.
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e Where bank staff are employed by a different organisation to the
organisation they work for, it is likely that the AWR will apply.

e Where bank staff are employed by the same organisation they work for it is
unlikely that the AWR will apply. But the bank staff will be covered by
wider equality law.

Making the case for equal treatment for bank staff

Unions have always recognised that permanent and regular employment offers
the best security and pay and conditions. However, where this is not
achievable, reps could consider proposing employers create an in-house bank
rather than relying on agency workers to meet peaks and troughs in demand.

Where in-house banks are used, union reps should seek agreement that bank
staff should receive the same pay and conditions as permanent staff. This is
the best way of ensuring the main employer complies with the AWR and the
Equality Act 2010.

Delivering Equal Treatment for Agency Workers 10
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Establishing equal treatment on
pay, holidays and working time

Trades Union Congress

Scope of equal treatment rights

Unlike part-time workers and fixed-term employees, agency workers do not
have the right to equal treatment on all terms and conditions of employment.
Instead, after completing a 12 week qualifying period, agency workers have a
right to equal treatment on pay, holidays and working time entitlements.

Agency workers also have the right to equal treatment in relation to collective
facilities and to information about vacancies in a hirer’s workplace from day
one of an assignment (see sections 7&8 for more information).

What is meant by equal treatment?

The approach taken in the AWR to equal treatment on pay, holidays and
working time entitlements differs from that used for other equal treatment
rights. Under the AWR, agency workers are entitled to the same pay, holidays
and working time entitlements as if they had been recruited directly by the
hirer.

The key question for the purposes of the AWR is:

What would the agency worker have been paid and what would their
holidays and hours have been if they had been directly recruited by the
hirer to do the same job?

Reps should be aware that agency workers only have the right to equal
treatment with terms and conditions ordinarily included in the contracts of the
hirer’s employees or workers.

This means that when assessing whether they have received equal treatment,
agency worker’s pay and conditions should be compared with those contained
in:

e standard contracts given to the hirer’s employees or workers

e a collective agreement — whether a workplace agreement or a national
agreement

e a staff handbook

e pay scales

Delivering Equal Treatment for Agency Workers 11
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Establishing equal treatment on pay, holidays and working time

e grading systems

e the going rate for a job
e custom and practice

e areview body award

Genuinely individualised terms or purely discretionary bonuses and benefits
will not normally be covered by equal treatment rights. But where a bonus or
benefit is received on a regular basis and has become custom and practice it
will be covered by equal treatment rights.

Guiding principles for establishing equal treatment

¢ In workplaces with pay scales or clear pay structures, it should be relatively
straightforward to identify the appropriate entry point on the pay scale,
taking into account where appropriate an agency worker’s skills,
qualifications or length of service.

e In workplaces with no formal pay structure, but where there is a going rate
for the job, agency workers will be entitled to the going rate after 12 weeks.

e In workplaces with individualised pay rates agency workers may not be able
to claim equal pay, but if all the hirer’s employees are entitled for to30 days
leave from the first year of employment, then agency workers will be entitled
to 30 days’ holiday after 12 weeks.

If the hirer does not directly employ any workers to do the same job as agency
workers in a particular workplace, the agency worker may be able to compare
their pay and conditions to those of employees or workers employed by the
hirer to do the same or similar job in another workplace. Agency workers may
also be able to compare their pay and conditions with those of a former
employee.

Complied with equal treatment rights

The AWR state that hirers and agencies will be deemed to have complied with
equal treatment rights where they can identify a comparable employee of the
hirer who receives the same pay and holiday and working time entitlements as
the agency worker.

For this defence to succeed the comparator must:
e be a current ‘employee’ of the hirer and

¢ be doing the same or broadly similar work as the agency worker and where
relevant have a similar level of qualifications or skills and

e work in the same workplace, or where there is no comparator in the same
workplace, work in another workplace owned by the hirer
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The comparator’s terms and conditions must also be consistent with those
which are ordinarily contained in the contracts of hirer’s employees. A former
employee cannot be used as a comparator.

Do a hirer’'s employees have a right to equal treatment with
better paid agency workers?

It is not uncommon for agency workers who have scarce skills to be paid more
than directly employed staff. However, under the AWR directly employed
employees cannot claim equal treatment with agency workers.

e For example, planning officers supplied by an agency to a local authority are
paid more per hour than directly employed officers but they are entitled to
less holiday. The officers employed by the local authority cannot use the
AWR to claim the same rate of pay as that paid to the agency workers.
However, the agency planning officers will be entitled to the same enhanced
holiday entitlements as the directly recruited local authority officers after
completing the qualifying period.

What happens where some of the hirer's employees are on TUPE-
related pay and conditions?

In workplaces, where some employees’ pay and conditions are protected under
the TUPE Regulations, but new recruits receive lower rates of pay and fewer
holidays, agency workers will only be entitled to the same and conditions as
the new recruits and not the transferred staff.

Practical examples

In workplaces with collectively agreed pay scales

A qualified teacher is hired as a supply teacher via an agency to work in a
community school maintained by the local authority. After completing the 12
week qualifying period the agency worker should be paid in line with pay
scales set out in the School Teachers’ Pay and Conditions Document. Their
pay rate will be determined according to the Document on the proper spinal
rate according to their skills and experience.

An agency worker is recruited to work on the production line in a drinks
factory. Under a collective agreement, the hirer’s employees on the production
line are paid £7.00 an hour while they complete 6 weeks on-the-job training
and then £8.00 an hour. Agency workers receive the same training during the
first 6 weeks of their assignment. After completing the 12 week qualifying
period, the agency worker will be entitled to be paid £8.00 an hour. This is
because the agency worker is doing the same job and has the same skills level
as the trained employee.

Delivering Equal Treatment for Agency Workers 13
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Establishing equal treatment on pay, holidays and working time

A local authority hires all its social care workers through an agency. There are
no directly employed social care workers in the authority. However, the local
authority applies NJC negotiated pay and conditions. After completing the 12
week qualifying period, the agency workers’ pay and conditions must be
determined in line with the NJC agreement.

In workplaces with no formal pay scale but there is a going-rate
for a job

A call centre in a financial services company has decided to hire more agency
workers to handle enquiries relating to a new product. The agency workers
are paid £6.50 an hour. There are 20 permanent employees in the call centre
and 30 agency workers, all doing the same job. The hirer’s employees and the
agency worker receive the same on-the-job training. The permanent employees
are paid between £11 and £12 an hour depending on their length of service.
There is clearly a going rate for the job. After 12 weeks in the role, agency
workers will be entitled to £11 an hour.

Small or micro firms

A micro firm decides to hire a cleaner through an agency. The firm does not
employ any other staff. The agency worker is paid NMW rates. The agency
worker will not have a right to claim a higher rate of pay under the AWR as
there are no other employees to compare her pay and conditions with. If
however the firm previously directly employed cleaners and paid them £8 an
hour, a rep should argued that the firm ordinarily pays care workers £8 an
hour, therefore the agency worker should be paid £8 after 12 weeks.

Similar rules are likely to apply to care assistants, who are hired via an agency.

Deemed to comply with equal treatment

A fruit grower employs 4 permanent workers throughout the year to maintain
the farm and to help out with fruit picking. The workers also are trained to
operate fork lift trucks. During the main fruit picking season, the company
employs an additional 3 workers directly and hires 50 agency workers to pick
and pack the fruit. The agricultural workers are paid £7 an hour. All the
pickers, including the direct recruits and the agency workers, are paid NMW
rates. The agency workers will not be entitled to be paid £7 after qualifying
for equal treatment. The fruit grower will be able to argue they comply with
the AWR because the directly recruited pickers are employed on the same pay
and conditions as the agency workers. The agricultural workers are not
relevant comparators because the permanent employees are required to use

broader skills.
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Equal treatment on pay
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After 12 weeks in the same role for the same hirer, agency workers will have
the right to the same pay as if they had been directly recruited by the hirer to
do the same job.

Please go to Section 2 for information and practical examples on how to
establish whether an agency worker is receiving equal pay.

Meaning of pay
This section explains what counts as pay in the AWR.

Pay includes:

e the basic pay the agency worker would have received had they been hired

directli, based on the hourli, daili or Weekli rate of ﬁai; iiece rates or the
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